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SYNOPSIS:

TAXPAYER is a sole proprietorship owned by OABNER. On audit, the
Departnment determned that taxpayer had underreported the gross
receipts of its retail sales for the period 1/1/88 to 9/30/91, and
issued Notice of Tax Liability (hereinafter "NTL") No. XXXXX for
Retail ers' Occupation Tax pursuant to 35 ILCS 120/1 et seq. Taxpayer
protested on two grounds, one that some purchases of TAXPAYER were
transferred to the Florida store owned by OAMNER, and second, that the

auditor had incorrectly cal cul ated the gross mark-up percentage.



Following the submi ssion of all evidence and a review of the
record, it is ny recommendation that this matter be resolved in favor

of the Departnent.

FINDINGS OF FACT:

1. TAXPAYER ("hereinafter "TAXPAYER') is a sole proprietorship
owned and operated by OMER.  TAXPAYER is engaged in the retail sale
of jewelry and gift itens as well as providing sone jewelry repair
servi ces.

2. In 1989, OMNER formed a corporation, CORPORATION, in Florida to
do business as a jewelry store. This store was run by his daughter
(Tr. p. 13; Taxpayer's Ex. No. 2)

3. Taxpayer did not produce during the audit any invoices for the
period 1/1/88 through 12/31/89 on the advice of counsel. (Tr. p. 21)
4. In the absence of records, the auditor projected sales for 1988
and 1989 based on invoices from suppliers in 1990 and 1991. (Tr. pp.

19- 22)

CONCLUSIONS OF LAW:

On exam nation of the record in this case, the taxpayer has not
presented sufficient conpetent evidence to overcone the Departnent's
prima fTacie case. Accordingly, for the reasons given below, the
af orementi oned NTL should be affirmed in its entirety.

Pursuant to 35 |ILCS 120/4, the Correction of Returns submtted
as Dept. Ex. No. 3 is prima facie correct and constitute prima facie

evidence of the correctness of +the anmpbunt of tax due as shown



t her eon. See also, A R Barnes & Co. v. Departnment of Revenue, 173

I11. App. 3rd 826 (1st Dist. 1988). Once the Departnent establishes
the prima facie correctness of the anpunt of tax due via adm ssion
into evidence of the Correction of Returns, the burden shifts to the
t axpayer to show that such determnation is incorrect.

In order to overcone the presunption of validity attached to the

Departnent's corrected returns, the taxpayer nust produce conpetent

evidence, identified with its books and records show ng that the
Departnent's returns are incorrect. Copilevitz v. Departnment of
Revenue, 41 111.2d 154 (1968). Taxpayer has attenpted to show, by
way of the introduction of a federal income tax return for

CORPORATI ON, two workpapers and a typewitten note, that inventory
was transferred from TAXPAYER to FLORIDA in Florida rather than sold.
The federal tax return was prepared by a CPA in Florida who was not
avail able to testify. The note was purportedly witten by taxpayer's
daughter, who also did not testify. The wor kpapers were apparently
part of the federal return workpapers and prepared by the Florida CPA
and possi bly another CPA or the taxpayer's daughter. These docunents
were admitted without foundation. Taxpayer's CPA testified as to his
concl usions regardi ng these docunents, but he did not prepare the tax
return, workpapers or note, and his testinony cannot be given any
wei ght since this evidence is hearsay and i nadm ssi bl e.

The second prong of taxpayer's argunent, that the auditor's
mar kup cal cul ation was incorrect, is supported only by taxpayer's
CPA's testinmobny and his own workpapers. The taxpayer's CPA
calculated his own narkup percentage based on taxpayer's canceled

checks and bank statenments (Tr. pp. 19-31) and arrived at a snaller



number than the auditor's markup percentage. Pur suant to
Departnmental Regulations (Adm n. Code ch. |, Sec. 130.801), persons
engaged in the business of selling tangible personal property at
retail are required to keep books and records of all sales and
pur chases. No books and records of the taxpayer, however, were
either exam ned by the auditor or introduced into evidence for the
tax periods 1988 and 1989.

The taxpayer was in possession of the relevant purchase invoices
but chose not to turn themover to the auditor. (Tr. p. 21) Pursuant
to the facts in this case, the CPA's testinony is not sufficient to
rebut the prima facie correctness of the Departnment's assessnent in
the absence of taxpayer's production of records which he is required

by Illinois aw to keep. See, Copilevitz, supra.

WHEREFORE, for the reasons stated above, it is ny recommendati on

that the Notice of Tax Liability No. XXXXX be finalized as issued.

Dat e:

Linda K Cdiffel
Adm ni strative Law Judge



